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United States District Court--Ja Admiralty. 


STILES v. THE STEAM-BOAT JOUN STEVENS.—COLLISION. 
Where a vessel is lying near to, but not moored at the wharf, and not in abso- 
lute contact with the wharf, or with vessels at the wharf, without a signal light 
hoisted on dark nights, and with her boom rigged out-board, she must take 
the consequences of a collision with another vessel moving prudently to her 
accustomed birth. 

The libel alleged that on the first of November, 1847, 
the sloop was moored safely to the pier or wharf, and that 
about 9 o’clock in the evening, the steam-boat was ob- 
served coming down the river, the tide being at flood, 
that there was suflicient time and tide for the steam-boat 
to be kept clear of said sloop, that the sleop was lying at 
her moorings and could not possibly get out of the way, 
that there was room for the steam-boat to pass, yet the 
said steam-boat kept her course and ran with great force 
against the sloop and did the damage complained of. 

The answer denied that the sloop was safely moored, 
and that there was room sufficient to pass in the regular 
and accustomed channel, and im the usual and proper 
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manner of navigation, by reason of the obstruction af- 
forded by the improper mooring or anchoring of the said 
sloop; and it further alleged that the said sloop had not 
a visible signal light as is required by law; and that her 
boom was rigged out-board instead of in-beard, and that 
these were the causes of the collision, and that the im- 
proper mooring of the sloop was the sole cause of the 
collision. 

Jno. Fallon, for Libellant. Fisher & Hazlehurst for 
the Respondents. 

The opinion was delivered by Kane, J. 

“The Steamer John Stevens, approaching her landing 
place on the Delaware obliquely from the channel, at 
night, and against the tide, with her steam shut off, and 
her headway nearly arrested, when within a distance con- 
siderably less than her length from the head of the wharf 
at which she was to come to, encountered a smal! vessel, 
which had temporarily taken a position near the wharf 
immediately above, while waiting for a change of tide to 
drop down to her berth. The boom of the schooner 
struck the wheel-house of the steamer, passed through 
the side of the cabin, and damaged it considerably. In 
return the boom was broken by the collision, and the 
schooner received other injuries. The owner of the 
schooner files this libel, and asks damages against the 
steamer.” 

‘“‘ The schooner was not at the wharf, and she had no 
signal lamp hoisted—this is admitted on all hands, though 
the witnesses in speaking of her distance from the wharf, 
vary from five to sixty feet. She was heading against the 
tide, at anchor, whether otherwise fully moored or not— 
but either she was not moored to the wharf by a hauser 
from the stern, or hey boom was not rigged in—one or the 
other—for had her stern been steadied and secured as the 
libellant’s witnesses say it was, and had her boom been 
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rigged in, the steamer, moving obliquely towards the 
city, could not by any possibility have come in contact 
with the end of the boom. 

‘ Now, without deciding whether a vessel is to be re- 
garded as at anchor in the stream so as to be bound to 
show a light, when although in the tide way and at an- 
chor, she is within mooring distance of a wharf, and at- 
tached to it by appropriate fasts; I have no hesitation in 
saying, that a vessel so placing herself, not in absolute 
contact with the wharf, or with the vessels at the wharf, 
but at some distance from it or them, must take the con- 
sequences of a collision, if she allows her boom at night 
so to project over her side, as to infringe against a vessel, 
which is moving prudently to her accustomed berth. 

“The libel must therefore be dismissed ; each party 
will bear his own costs. Libel dismissed.” 


Crawford Common Pleas, Case Stated, §c. Nov. 25, 1848. 
ELIZA HOUSEL’S ADM’RS vs. JOSEPH HOUSEL’S ADM'RS. 


In the case of a marriage prior to the act of 11th April, 1848, and the death 
of the husband in October following, and the wife subsequently, the personal 
property of the wife, remaining in specie on the premises of the husband at 
the time of his death, goes to his representatives, notwithstanding the act of 
1848. 


The plff’s and deft’s. intestates were husband and wife, 
married prior to the act to secure the rights of married 
women, passed 11th April, 1848, (Pamph. L. 536.) The 
wife, at the time and prior to the marriage, owned and 
possessed certain articles of personal property, goods 
and chattels, such as sheep, cows and household furni- 
ture. This property remained in specie on the premises 
of the husband at the time of his death, in October 1848. 
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The wife died subsequently. The question was, are the 
plff’s or deft’s. entitled to this property. 

The opinion of the Court was delivered by Cuurcu, 
President. 

To determine this case aright, we must first determine 
what title to or interest in the personal property in pos- 
session of the wife at the time of marriage, does the 
husband acquire immediately upon and by virtue of the 
marriage. 

The uniform language of all authority upon the subject 
from Littleton and the Year Books, down to the passage of 
the act of 11th of April last, is that all chattels personal, 
the property of the wife, which she has in possession at 
the time of marriage, in her own right, are vested imme- 
diately thereupon absolutely and entirely in the husband, 
and on his death go to his personal representatives, al- 
though he have no actual possession during coverture.— 
The marriage itself is a contract by which the woman 
makes an absolute and unqualified gift to the man of both 
her person and her personal chattels in possession, to- 
gether with the right of reducing her choses in action to 
his possession, which when done during coverture, vests 
in him the entire property therein alone. Hence it is 
clear that when the property is so vested, the Legislature 
have no power to divest it, even if they attempt to do so. 
However, this may have been intended by the act in 
question, I think a eareful reading of it indicates clearly 
that the language and terms used makes it prospective in 
its operation entirely, if not as to the marriage it clearly 
is with regard to the time the woman acquires the prop- 
erty. Any other construction would seem to be a direct 
violation of the Bill of Rights. 

Judgment must be entered for defendants upon this 
case stated. 

Derrickson for p]ffts., Finney for defts. 
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Jn Sirst Judicial District of Jennsylvania.---[Ihil' a. 
PIERCE BUTLER, LIBELLANT, rs. FRANCES ANN BUTLER, 
RESPONDENT. 

1. A respondent who denies the material allegations in a libel for Divorce, 

and claims in writing a trial by jury, has a right to such trial. 

2. The “ reasonable cause” which will jastify wife or husband in quitting and 
abandoning each other is that, and only that which would entitle the party so 
separating him or herself to a divorce. 

3. The cruelty, within the Pennsylvania Statute, which entitles a wife to a 
divorce from her husband, is actual personal violence, or the reasonable appre- 
hension of it; or such a course of treatment as endangers her LiFe or HEALTH, 


and renders co-habitation unsafe. 


The opinion of the Court was delivered by Kina, Pres- 
ident.* 

The libellant in his libel, which is in the brief and sen- 
tentious form peculiar to our practice, sets forth that his 
wife, the respondent, did, in violation of her matrimonial 
obligations, on the 11th of September, 1845, wilfully, 
maliciously, and without reasonable cause, desert and 
absent herself from him, and his habitation, and sinee that 
time has continuously persisted in such desertion and ab- 
sence. It concludes with a prayer for the divorce from 
the bond of matrimony, given by the act of Assembly to 
the injured party, under such circumstances. To this 
libel, the respondent, Frances Ann Butler, has answered 
—in which answer she first denies that on the 11th day 
of September, 1845, or at any other time before or since, 
she had wilfully and maliciously deserted and absented 
herself from the libellant and his habitation. She then 





*The opinion of the Court contains all the facts necessaty for a correct understand- 
ing of the principles decided; but to those who desiro more, we would say that the 
Libel, the Answer, Narrative of domestic troubles, and the Correspondence between 
the parties will be found in detail in the Home Journal for Dec. 16th, 1848. 
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proceeds to state, that it was true, and that she therefore 
admits, that she did leave and absent herself from the 
habitation of the libellant on the 10th day of September, 
1845, and that she has ever since remained so absent.— 
But she denies such leaving and absence to have been de- 
sertion. First: Because for a long time previous, the 
libellant had separated himself from her as a husband, 
and because of his wrongful and unlawful conduct to- 
wards her while in his habitation, which would have jus- 
tified her in quitting it without incurring the legal conse- 
quences of desertion. Second: Because she had the 
assent and license of the libellant, so to quit his habitation 
and absent herself from it, and his subsequent approval 
and acquiescence therein; and also, because his conduct 
to her for a long space of time before she so quitted and 
absented herself, was designed and calculated, and such 
as to force her therefrom. Third: Because she would 
have been justified in so absenting herself without such 
license, approval, acquiescence, or design, by the libel- 
lant’s cruel treatment of her, and by such personal indig- 
nities offered by him to her as rendered her condition 
intolerable and life burdensome. She then ‘craves leave 
to submit” what she terms a “narrative in support of 
these allegations,” which “ narrative,” with its subjoined 
exhibits, occupies near sixty printed pages. At the con- 
clusion of this narrative, she asks that her cause may be 
tried by a jury, on an issue or issues, to be framed for 
that purpose ; a right given to her by act of Assembly. 
Independent of this historical sketch of matrimonial 
discords, the answer, like the libel, would have been in 
perfect concord with our simple, facile and convenient 
practice in the administration of the Divorce Laws. It 
would have been the brief, but clear and precise assign- 
ment of causes, why the respondent had quitted and ab- 
sented herself from the common habitation, and the ne- 











BUTLER V. BUTLER, 391 


gation, that ‘such quitting and absence was a wilful and 
malicious abandonment of her marriage duties. The par- 
ties would thus have reached a complete issue, and the 
cause, according to our practice, been ripe for a hearing, 
either before the Court, if a jury trial had not been asked, 
or before a jury, if such a claim had been interposed. 

Previous, however, to proceeding to trial, the libellant 
would have had the right to demand, and receive of the 
respondent, a written specification of the acts of cruelty, 
or other circumstances, by which she proposed support- 
ing her general allegations ; with the times, places, and 
circumstances of their occurrence, as far as these could 
be reasonably and practically given. The giving of such 
notice would not have made the facts contained in it evi- 
dence of course in the cause. On the trial, all such mat- 
ters as should have been deemed inadmissible on the 
ground of irrelevancy or inadequacy, could have been 
objected to when offered, and would have been admitted 
or rejected by the Judge who presided at the trial, ac- 
cording as he considered the objections taken valid or 
otherwise. 

Why this course has not been pursued—this regular, 
usual and orderly course, arises from the useless intro- 
duction of Mrs. Butler’s ‘‘ narrative” into the answer, 
which the libellant seeks to treat as if it were a respon- 
sive allegation, in an English Ecclesiastical Court. In 
these Courts, facts intended to be relied upon by parties 
to divorce cases, are stated in the pleadings at length ; 
broken, however, into separate portions, technically term- 
ed Articles ; in which the facts are alleged under separate 
heads, according to the subject matter, or the order of 
time, in which they have occurred. Before such articles 
are admitted to proof, it is competent to the adverse par- 
ty to object to their admission, either in whole or in part ; 
in the whole, when the facts altogether, if taken to be 
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true, will not entitle the party propounding the articles, 
to the demand which he makes, or to support the defence 
which he sets up; in part, if any of the facts pleaded are 
irrelevant to the matter in issue, or could not be proved, 
by admissible evidence, or are incapable of proof. 

These objections are made and discussed before the 
Ecclesiastical Judge, who admits an article to proof, or 
rejects it, according as he may be of opinion, that it ex- 
hibits a legal cause of complaint, or proposes to offer 
legal proof of such a legal cause, or otherwise. If the 
parties state candidly the facts capable of proof, they can 
thus take the opinion of the Judge, in the first instance, 
whether in such a case as the one proposed to be proved, 
the party complaining has any legal remedy for his sup- 
posed wrong; or whether the testimony by which he 
proposes establishing it, is relevant or adequate for that 
purpose. 

From the decision of the Ecclesiastical Judge, admit- 
ting or refusing proof of an article, an appeal lies to a 
higher tribunal. The libellant, as has been observed 
treating the “narrative” introduced into the answer as a 
responsive allegation in an Ecclesiastical Court, has re- 
plied to it, frst, by what he terms an “ additional allega- 
tion with objections to the defendant’s answer and alle- 
gation :” second, by “ responsive and additional allegations 
as to part of the defendant’s allegations ; and third, by 
‘objections to the defendant’s allegations ;” which’coun- 
ter pleading occupies twenty-seven pages of the printed 
paper book. This, with the sixty pages of the answer, 
makes a pretty formidable exhibition of Ecclesiastical 
Pleading, which it is, however, possible, might be admis- 
sible in those Courts. But we are in a Pennsylvania 
Court of Law, administering a Pennsylvania Statute, the 
course of procedure under which, has been familiarly 
known throughout the Commonwealth, for a long series 
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of years. If we should agree with the libellant, and treat 
the respondent’s ‘‘narrative” as a regular Ecclesiastical 
Responsive allegation; if we should reject it, or order 
its reformation, by directing it to be sub-divided into 
articles: or, if dispensing with that form, we should ar- 
range the respondent’s alleged facts ourselves, and pro- 
ceed to consider and decide upon their relevancy, their 
adequacy, or their legal capability of proof, we of course 
fall at once into the practice of the English Ecclesiastical 
Courts ; and as there cannot be two systems of procedure 
under the same law, we abolish our own. Where this 
change would end, how the Supreme Court would be able 
to revise our proceedings, whether, if our judgment in a 
given case rejecting an article, should be reversed, that 
Court would take proof of such rejected article, or order 
the case back to this Court, with directions, are questions 
which might be multiplied, in order to show the difficul- 
ties that would arise from such a radical change in our 
practice as that proposed in this case. If any thing was 
wanting to convince us of the total inexpediency of 
changing our simple and convenient system, for the volu- 
minous and expensive one of Doctors Commons, the re- 
cord before us would furnish a crying evidence of it. If 
any would be benefitted by the change, which we doubt, 
it certainly would not be the good people of this Com- 
monwealth, whose truest interests are best subserved 
by laws plainly and intelligibly expressed, administered 
through forms simple, facile and inexpensive. If articled 
and detailed facts are requisite in an answer, they must 
be equally so in the libel, and such is actually the Eccle- 
siastical Practice. Of consequence, by such a system, 
the volume of the proceedings must be immensely ex- 
tended, the expenses enhanced, determinations delayed, 
and relief made practically inaccessible to those for whose 
protection laws are specially framed: the feeble, the poor, 
and the oppressed. 
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In her denial of the wilful and malicious desertion charg- 
ed against her in the libel: in assigning the libellant’s 
license and cruelty as justificatory reasons for her depar- 
ture from the common habitation, the respondent did all 
she was required to do, in order to demand that this fact 
should be tried by jury. If specially called upon before 
such trial for precise statements of the facts intended to 
be relied upon by her, to sustain her answer, and which 
the libellant may regard as too generally charged therein, 
she is bound to furnish them. All the matter, however, 
introduced into the answer in the shape of a “narrative” 
is pure surplussage ;—a statement of facts, some of which 
would and some of which would not be received in evi- 
dence on the trial. It is therefore not the subject of 
exception, either as to its form or substance. Being ex- 
traneous to the formal record, it must be stricken from it. 
The exceptions of course fall with it. The case is thus 
brought back to its true and simple elements, and made 
to assimilate its features to the hundreds of other analo- 
gous causes which occupy the Courts of the Common- 
wealth. The libel will then charge against the respondent, 
a wilful and malicious desertion,without reasonable cause, 
of her husbend and his habitation, persisted in for two 
years. The answer will deny such wilful and malicious 
desertion, and assert that an admitted quitting of, and ab- 
sence from, the common habitation, by the respondent, 
was licensed by the express assent of the libellant, or 
justified by law from reasonable causes supervening, viz: 
unkind treatment and cruelty on the part of the husband. 
The issues between the parties under our practice will be 
thus completely formed, and ripe for trial by jury. On 
the trial, the jury must decide whether such abandonment 
of the common domicil was with the previous license and 
assent, or subsequent approbation and approval of the 
husband; or if the respondent fails in establishing this 
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position, whether the unkind treatment and cruelty of the 
husband towards her was of that character which formed 
a reasonable cause for her departure. 

In thus determining that the cause has been submitted 
to us, ina manner which does not regularly raise the ques- 
tions of fact, so elaborately discussed, we are not to be 
understood as in the slightest degree expressing any 
opinion on the merits of the controversy. When the case 
has been submitted to a jury; when the facts on both 
sides have been fully heard, the time will have arrived 
for such an expression of opinion. Before, such ex- 
pression would be certainly premature, and might be 
grossly unjust. Indeed, it scarcely could be otherwise 
than unjust, because it would be formed on a one-sided 
view of the subject. 

Here this judgment might close; but as several legal 
propositions have been discussed before us, which of ne- 
cessity must arise on the trial of the jury issue, it is prop- 
er we should express our opinions in regard to them, as 
rules for the future conducting of the cause. 

The first of the propositions is this :—Suppose the evi- 
dence to establish that the Respondent left her husband's 
habitation with his license and assent, or continued her 
absence with his subsequent acquiescence and approval, 
what would be the legal effect of either on the libellant’s 
cause ? Although no Court determining on the marriage 
relation, recognizes such consent-separations, as arrange- 
ments strictly legal ; yet, when it is clearly shown that 
the withdrawal of a wife or husband from mutual eo-hab- 
itation has been the result of such an understanding or 
agreement; or where the withdrawal of one has received 
the subsequent approbation of the other, the continuity of 
absence under such circumstances is not a “ wilful and 
malicious desertion.”” The malice of the desertion arises 
from its being the perverse act of the one, in refusing the 
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performance of the matrimonial obligations and duties, 
which the other has the legal right to require. But when 
such separation has been the result of mutual arrange- 
ments, and these clearly established in proof, then each 
is in equal fault in this particular, and neither can claim 
a legal right against the other, in consequence of an act, 
in which he or she has been an equal participant. Such 
assent or acquiescence, however, are revocable acts. 

And if either party persists in a state of separation af- 
ter such revocation, he or she thenceforth occupies the 
position of a party quitting co-habitation on his or her 
own motion. In the celebrated case of the Earl of HWest- 
meath vs. The Countess of Westmeath, 2 Haggard’s Rep. 
Supplement, a previous separation by formal articles was 
considered as not in any way aflecting the legal relation 
between the parties, so as to prevent a decree for the 
restitution of conjugal rights. As a deed of separation 
upon mutual agreement on account of differences, though 
containing a covenant not to bring a suit for restitution of 
conjugal rights, such articles are held to offer no impedi- 
ment to such a suit. To this effect are also the cases of 
Smith vs. Smith, and Fletcher vs. Fletcher, cited in West- 
meath vs. Westmeath. But so long as the consent on which 
the original absence was founded, or continued in, is not 
withdrawn, a continuity of the absence is not desertion 
within our act of Assembly. Of course, if either party 
has the legal right to separate from the other, for causes 
which lawfully justify such separation, and subsequently 
a consent-separation takes place between them ; a with- 
drawal of that consent by the aggressor, will leave the 
party aggrieved in no worse position than that originally 
occupied. A refusal to renew co-habitation, would be 
justified or otherwise, according to the state of things 
which preceded the separation. 

The next question agitated involves the construction 
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of the clause in the act of Assembly which defines deser- 
tion. This is said to take place “ where either party 
shall have committed wilful and malicious desertion, and 
absence from the habitation of the other, without reason- 
able cause, for and during the space and term of two 
vears.”” What is meant by the phrase “ reasonable cause ?” 
On the one hand it is insisted that reasonable cause means 
such a cause as would have enabled the absenting party 
to have obtained a divorce, if instead of quitting co-habi- 
tation, the latter had assumed a more active position and 
asked for a divorce. On the other, it is argued, the rea- 
sonable causes of this law are not definable by any precise 
rule, but are such causes as in any case submitted will 
satisfy a court or jury that the separation was a justifiable 
act. 

In every point of view in which this question can be 
examined, it is one of grave magnitude. Too liberal a 
construction given to the words ‘ reasonable cause’ could 
not fail tv invite to separations between husband and wife, 
which otherwise never might occur. While a construc- 
tion too limited might subject the party most meriting 
legal protection, because most needing it, to hardships 
and suffering which are revolting to the feelings of every 
right minded man. But when the solution of questions 
of this embarrassing nature are presented to public func- 
tionaries, charged with the maintenance and conservation 
of social morality, they always should be considered with 
reference to this fundamental truth :—That laws, framed 
for the government of the whole people, must look to the 
good of the whole ; and that we should be satisfied with 
their operation when it best promotes the general moral 
order of civil society, even though in a particular case it 
may produce apparent hardships. That the general moral 
order is best promoted by discountenancing matrimonial 
separations, unless for weighty and substantial causes, is 
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undisputed and indisputable ; at the same time the pub- 
lic weal is thus best served ; the true interest of the im- 
mediate parties, the happiness and respectability of their 
common offspring, the feeling of those united to them by 
the ties of kindred and affection, are most effectually ad- 
vanced and protected. Controversies easily settled in 
the domestic forum, when it is known that the law ex- 
pects of married persons mutual concessions, forbearance, 
and even submission to great wrongs, often would, under 
a different legal system, end in disastrous and permanent 
separations, disgraceful to the parties, distressing to their 
children, and humiliating to their friends. ‘ When,” 
says agreat Judge, “ people understand that they must 
live together, except for a few reasons known to the law, 
they learn to soften by mutual accommodation the yoke 
which they know they cannot shake off; they become 
good husbands and good wives, from the necessity of re- 
maining husbands and wives ; for necessity is a powerful 
master in teaching the duties it imposes.” 

From this course of reflection we are led to adopt the 
doctrine, that the reasonable cause which will justify wife 
or husband in quitting and abandoning each other, is that, 
and only that, which would entitle the party so separating 
him or herself to a divorce. This is the doctrine of the 
English Ecclesiastical Courts, which, long under the pre- 
sidency of the finest minds of that country, are rich sour- 
ces from which we may extract principles, however we 
may differ in the mode of applying them. When in that 
country co-habitation is suspended by husband or wife, 
by his or her own authority merely, without a sufficient 
reason for the act, the aggrieved party is entitled to the 
aid of the Ecclesiastical Courts, in enforcing a restoration 
of the duties of mutual co-habitation. This remedy is 
technically calleda restitution of conjugal rights. In its ap- 
plication it has ever been held, that nothing can be offered 
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in bar to the wife’s return to her husband, except sueh 
facts as would entitle her to a divorce in case she had 
brought a suit against him for a separation. Holmes vs. 
Holmes, 2 Lee Reports 116; Oliver vs. Oliver, 1 Haggard, 
361; Consistory Reports; Dysart vs. Dysart, 1 Robert- 
son’s Ecc. Report 106; (Coote’s Practice in Ecc. Courts, 
367.) These cases decide a principal precisely analogous 
to that which we have adopted. A principle practical in 
itself, and appreciable by every one to whom it is stated ; 
a principle as well supported by authority as recommend- 
ed by sound morality. 

The opposite doctrine, by creating no standard by 
which a proposed reasonable cause is to be measured, 
leaves that to the arbitrament of the judge, or the jury in 
each case as it arises. Of course under such a system, 
or such absence of all system, decisions would vary with 
the varying temperaments, characters, and education of 
men. To-day it would be decided that a given state of 
facts affords reasonable cause for a wife quitting her hus- 
band ; to-morrow, the same facts before another tribunal, 
would be held not to be reasonable cause for a husband 
quitting his wife. Thus would the obligation of a contract 
in the maintenance of which, in full vigor and integrity, 
society is most deeply interested, be left in a state of the 
most intolerable vagueness and uncertainty. Sucha sys- 
tem would not fail to invite adventurers in this judicial 
lottery. But the opposite doctrine, instead of inviting 
separations for light and frivolous causes, will render 
them unwise and inexpedient, because, they may com- 
promise but never can advantage the guilty party. The 
practical working of such a doctrine argues most cogent- 
ly against its soundness. It would continually present 
the spectacle of the abandonment of marital duties by one 
party, for causes confessedly inadequate to entitle him or 
her to a divorce ; and yet so far recognized by the law, 
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as to exempt the party quitting co-habitation from any 
legal liabilities consequent on the act. It would be throw- 
ing back such parties on society, in the undefined and 
dangerous position of a wife without a husband, and a 
husband without a wife. It would maintain the marriage 
contract in force, and yet aflord no means of enforcing its 
obligation in eases where it would be admitted that no 
adequate cause existed for its dissolution. The rule there- 
fore, that repudiates such quasi dissolution of the matri- 
monial union, by the act of either husband or wife, is the 
rule alike of sound law, right reason, and social morality. 

The remaining subject of examination is the construc- 
tion of that clause of the act of Assembly which gives a 
divorce to a wife “ when the husband shall have by cruel 
and barbarous treatment, endangered his wife’s life, or 
offered such indignities to her person as to render her 
condition intolerable and life burdensome, and thereby 
forced her to withdraw from his house and family.”— 
What is meant here by “ cruel and barbarous treatment 
endangering life 7””—* indignities to the person, render- 
ing the condition intolerable, and life burdensome?’ Do 
they mean the positive infliction of personal sufferings, or 
the threat of them; or, do they embrace those wounds 
of the spirit, which rudeness, austerity, petulance, or ill 
temper can inflict ? 

How far the idea of marital cruelty may be safely car- 
ried, considered with regard to its adequacy to the legal 
separation of husband and wife, has been a subject much 
considered by jurists of all civilized nations. All have 
felt that it ought to be viewed as a practical question, af- 
fecting the most interesting of social relations, and one 
not to be determined rashly or impulsively. The difficul- 
ty of defining the exact line, between that which is legal 
cruelty, adequate to separate judicially husband and wife, 
and those painful domestie broils which courts cannot re- 
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gard as suiliciently serious for such intervention, has 
always been admitted. Sir William Scott, in his great 
judgment in Evans vs. Evans, 1 Haggard Cons. Rep. 35, 
“declines the task of laying down a direct definition of 
cruelty,” contenting himself with what he terms negative 
descriptions, which, though they show what is not cruel- 
ty, he considers “ perhaps the safest definitions which 
can be given, under the infinite variety of possible cases, 
that may come before the Court.” Premising that it is 
the duty and inclination of Courts to keep the rule ex- 
tremely strict, he declares ‘‘ that the causes must be grave 
and weighty, and such as show an absolute impossibility 
that the duties of the married life can be discharged. In 
a state of personal danger, no duties can be discharged ; 
for the duty of self-preservation must take place before 
the duties of marriage, which are secondary both in com- 
mencement and obligation ; but what fulls short of this is 
with great caution to be admitied.” 

In enumerating these negative descriptions of cruelty, 
inadequate to justify a sentence of divorce, he declares 
that ‘“‘ what merely wounds the mental feelings is in few 
cases to be admitted, where they are not accompanied by 
bodily injury threatened or menaced.” That ‘‘ mere aus- 
terity of temper, petulance of manners, rudeness of lan- 
guage, a want of civil attention and accommodation, even 
occasional sallies of passion, if they do not threaten bodily 
harm, do not amount to legal cruelty.” That it was * still 
less cruelty, where it wounds not the natural feelings, but 
the acquired feelings, arising from particular rank and 
situation; for the Court had no scale of sensibilities by 
which it could guage the quantum of injury done and 
felt; and therefore though the Court would not absolutely 
exclude considerations of that sort, where they are stated 
as matters of aggravation, yet they cannot constitute 
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cruelty where it would not have otherwise existed.” In 
a summary of principles in the same cause he declares 
that he had ‘‘ heard no case cited in which the Court had 
granted a divorce without proof given of a reasonable ap- 
prehension of bodily hurt; apprehension being enough; 
for the Court was not to wait till the hurt was actually 
done—but the apprehension must be reasonable, not an 
apprehension arising merely from an exquisite and dis- 
eased sensibility of mind.” In Oliver vs. Oliver, 1 Hag- 
gard Const. Reports 361, he declares “that words of 
mere present irritation, however reproachful, will not ena- 
ble the Court to pronounce a sentence of separation.— 
Words of menace, importing the actual danger of bodily 
harm, will justify its interposition.” In Holden vs. Hol- 
den, 1 Haggard Const. Reports 453, he says ‘every thing 
is in legal construction cruelty which tends to bodily harm, 
and inthat manner renders co-habitation unsafe ; wherever 
there is tendency only to bodily mischief, it is a peril 
against which the wife must be protected ; because it is 
unsafe for her to continue in the discharge of her conju- 
gal duties.” In Harris vs. Harris, 1 Phillimore 111, he 
says that “itis not the habit of the Court to interfere in 
mere domestie quarrels ; there must be something which 
makes co-habitation unsafe.” In Waring vs. Waring, 2 
Phillimore 132, he asserts the ‘“ definition of legal cruelty 
is that which may endanger the life or health of the party.” 
In this ease he adds to his previous enumeration of nega- 
tive descriptions of cruelty, the charge against the hus- 
band of forbidding to his wife any intercourse with her 
own family. ‘‘ For,” says he, “although it might bea 
harsh exercise of the husband’s authority, yet he might 
be justified in denying such intercourse ; that although a 
woman might be amiable, her connexions might not be 
so; that there might be many reasons to justify ahusband 
in denying such intercourse ; and that though it might be 
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harsh, it would be going too far for the Court to inter- 
fere.”” Although in the view of this true founder of the 
modern English law of divorce, for the cause of cruelty, 
causes which involve the life or health of the sufferer, 
are essential to justify the intervention of the Court, he 
cautiously avoids saying, that these results can in the eye 
of the law only flow from actual personal violence or the 
threat of it. 

In selecting causes of ordinary occurrence, which he 
repudiates as inadequate to constitute legal cruelty, he 
leaves himself uncommitted as to the “ infinite variety of 
possible cases which might come before the Court” un- 
der this head. In rejecting “what merely wounds the 
mental feelings” he confines himself to that which is ‘not 
accompanied with bodily injury either actual or menaced.’ 
In pronouncing that ‘“ mere austerity of temper, rudeness 
of manner, a want of civil attention and accommodation, 
and even occasional sallies of passion,” are in themselves 
insufficient causes, he speaks of those which do not 
“threaten bodily harm.” When in Holden vs. Holden, he 
describes as legal cruelty ‘‘every thing which tends to 
bodily harm, and in that manner renders co-habitation 
unsafe,” he does not limit the otherwise generality of 
this language by an imprudent attempt at defining what 
would be such, under all possible circumstances. And 
when in Waring vs. Waring he apparently departs from 
the cautious path he had previously marked out for him- 
self, and attempts to define affirmatively legal cruelty, he 
does so in language sufficiently broad to leave his former 
positions unshaken. It is to be that which “ may endan- 
ger the life or health of the party.” In Westmeath vs. West- 
meath, Sir Christopher Robinson, observing on the past 
cases, says in his conclusion from them all, “that the Ec- 
clesiastical Courts have hitherto been uniformly strict in 
requiring proof of actual injury or of real apprehension of 
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injury, as it may affect the safety or health of the person, 
to justify divorce on the ground of cruelty.” But still we 
do not understand this Judge as saying that personal or 
threatened personal violence, are the only facts which 
could afford the evidence necessary to establish this state 
of thimgs in any and every case. 

In Netld vs. Neild, 4 Haggard, Consistory Reports 265, 
Dr. Lashington, the presiding Judge, held, that ‘ the 
main test to be applied to the consideration of the hbel 
was whether all the facts, assuming them to be true, with 
which Mr. Neild was charged, were of a nature and de- 
scription to satisfy his mind that co-habitation could no 
longer subsist between the parties without personal dan- 
ger to Lady Caroline Neild.” ‘* Where,” said he ‘a 
strong conviction exists in the mind of the Court thatthe 
personal safety of the wife is in jeopardy, or where even 
it may see reasonable ground to apprehend such a conse- 
quence, it is its bounden duty to protect the wife from 
such risk and danger.” It is true that to this principle, 
which is in harmony with the previous doctrines of Sir 
William Scott, he adds: “that in these suits the species 
of facts most generally adduced are :—First, personal ill 
treatment which is of different kinds—such as blows or 
injury of any kind. Secondly, threats of such a deserip- 
tion as would reasonably excite in a mind of ordinary 
firmness, a fear of personal injury. For causes less strin- 
gent than these, the Court has no power to interfere and 
separate husband and wife.” 

In Dysart vs. Dysart, 1 Robertson’s Ecclesiastical Re- 
ports, 106, the same Judge decided against the wife, ap- 
parently applying these principles. But in the same case 
(page 111) he holds that the refusal by a husband, to fur- 
nish a wife with “necessaries and comforts” within his 
pecuniary means, and suitable to the wife’s education and 
habitudes, was an act of legal cruelty. He very correctly 
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confines himself to ** necessaries and comforts,” not luxu- 
ries and enjoyments. And holds that as to everything be- 
yond “ necessaries and comforts,” the husband, so far as 
the law is concerned, is the sole Judge; that no human 
tribunal has authority to interfere, and none could inter- 
fere with real benefit to the public interest. 

The judgment in Dysart vs. Dysart came before the 
Court of Arches on an appeal; when it was reversed by 
Sir H. Jenner Fust, and the Countess of Dysart held to 
have established an adequate cause of divorce. The Judge, 
after stating the general doctrine, previously laid down by 
Sir William Scott in Evans vs. Evans, that “‘ mere auster- 
ity of temper, petulance of manner, rudeness of Janguage, 
even occasional! sallies of passion, if they do not threaten 
bodily harm, do not amount to legal cruelty,” says :— 
“From this I deduce this inference; if austerity of tem- 
per, petulance of manners, rudeness of language, a want 
of civil attention and accommodation, occasional sallies of 
passion, do threaten bodily harm, they amount to legal 
cruelty.” (See London Jurist, March 1848, page 492.) 

The general doctrine of the English Ecclesiastical 
Courts, with regard to the divorce for the cause of cruel- 
ty, has received the approbation of the most eminent ju- 
rists, and the most learned Courts of the Union. In New 
York, it was recognized and adopted by Chancellor KENT 
in Barrierevs. Barriere, 4 Johnson’s Chancery Reports 189, 
and by Chancellor WaLWortu in Perry vs. Perry 2 Paige’s 
Chancery Reports 502; by the Supreme Court of Con- 
necticut in Shaw vs. Shaw,17 Connecticut Reports 189; 
by the Supreme Court of Kentucky in Finley vs. Finley, 
9 Dana’s Reports; and by the Supreme Court of Massa- 
chusetts in Warren vs. Warren, 3 Massachusetts Reports 
321. 

Divorces, or rather separations for cruelty, were pro- 
ceedings familiar to the Courts of Continental Europe, 
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and were regulated by principles similar, though not as 
stringent as those of the English Canonical Code. The 
system under the code of the old French Monarchy before 
the Revolution, is treated of by the learned Pothier in his 
“Traite du Contrat du Marriage,” Partie 6 Chapitre 3, 
page 269.” ‘The separation of habitation,” says this 
writer, “is the relief which, for just causes, is accorded 
by the Judge to one of the parties, from the obligation of 
living with the other, and performing conjugal duties: 
without, however, severing the marriage tie.” _Discus- 
sing the principles on which this law should be administer- 
ed, he says: ‘“ The union of husband and wife, which is 
formed by God, does not permit to a woman to demand 
the separation of habitation, if it is not for very great 
causes.” What are just causes he admits is not easy to 
determine; but holds they are to be left to the arbitra- 
ment and prudence of the Judge. Proceeding to enu- 
merate what causes have been held sufficient, he first 
refers to cases of bad treatment, where the husband has 
struck or attempted to strike his wife; these being the 
most ordinary causes of separation. Second, to cases of 
bad treatment which had not gone to this extent. Asan. 
example of this kind adequate to authorize a divorce, he 
gives the case of the wife of a publie officer. 

The husband, he says, had never struck his wife or of- 
fered to strike her; but from the first year of their mar- 
riage, and during all those which followed, he never 
ceased to testify towards her the greatest contempt; on 
all occasions, before persons who frequented his house, 
before the domestics, and even before their children, 
whom the father excited to ridicule their mother. Third, 
cases of the refusal by the husband, through inhumanity 
towards his wife, to furnish to her in a state of infirmity 
the necessaries of life, although he had the means to do 
so. Fourth, the accusation of a capital crime prosecuted 
ealumniously against his wife by the husband. 
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The modern French Code of divorcee approximates 
very nearly to our own. The absolute divorce, among 
other causes, is given by the Code Napoleon for “ vio- 
lence, ill usage, or grievous insults of one of the spouses 
towards the other.” The words of the code are ‘“ Les 
exces, sevices ou graves injures, de Pun epouse envers (autre.” 
These words, like those of our own statute, are somewhat 
vague and general. But the French tribunals have as- 
signed to them definite meanings. ‘‘ Les exces” are said 
by Poullier (Le Droit Civil Francais, vol. 2, p. 41) to be 
acts of violence which exceed all measure, and may put 
the life of the spouse in danger. ‘ Les sevices” are acts 
of cruelty which do not put the lifein danger. ‘* Injures 
graves,” such insults as tend to destroy the reputation of 
the outraged spouse, that attack her probity, her morals; 
and that harsh words will not suffice. 

These citations are of value in showing the practical 
construction given by an enlightened nation to a code an- 
alogous to our own. And so far are useful aids in the 
construction of kindred enactments. 

Aided thus by the lights derived from foreign and do- 
mestic jurisprudence, we approach the construction of 
our own Statute with less diffidence. And that construc- 
tion, in our opinion, is this:—That the cruelty, within our 
Statute, which entitles a wife to a divorce from her hus- 
band, is actual personal violence or the reasonable appre- 
hension of it; or such a course of treatment as endangers 
her life or health and renders co-habitation unsafe. The 
latter may exist without the former. The denial of ‘ ne- 
cessaries and comforts” by a husband to his wife, he 
having the means to furnish them, would certainly endan- 
ger her life and health, though done in the blandest way. 
Of course, “luxuries and enjoyments” are different things 
from ‘necessaries and comforts” within the compass of 
the husband’s means. What luxuries and elegant enjoy- 
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ments a husband shall extend to his wife, are matters 
referable to his own generosity and liberality, with which 
no Court can interfere on any rational or practical princi- 
ple. The case of Dysart vs. Dysart, 1 Robertson 111, 
shows this to be the present doctrine of the English Ca- 
non Law Courts, and was that of the French Code a cen- 
tury ago as we have shown by Pothier. 

Again, a husband may, by a course of humiliating in- 
sults and annoyances, practiced in the various forms 
which ingenious malice could readily devise, eventually 
destroy the life or health of his wife, although such con- 
duct may be unaccompanied by violence, positive or 
threatened. Would the wife have no remedy in such 
circumstances under our divorce laws, because actual 
or threatened personal violence formed no element in 
such cruelty? The answer te this question seems free 
from difficulty, when the subject is considered with refer- 
ence to the principles on which the divorce for cruelty 
are predicated. The Courts intervene to dissolve the 
marriage bond under this head, for the conservation of 
the life or health of the wife, endangered by the treat- 
ment of the husband. The cruelty is judged from its ef- 
fects; not solely from the means by which those effects 
are produced. ‘To hold absolutely that if a husband 
avoids positive or threatened personal violence, the wife 
has no legal protection against any means short of these, 
which he may resort to, and which may destroy her life 
or health, is to invite such a system of infliction by the 
indemnity given the wrong doer. 

The more rational application of the doctrine of cruel- 
ty is to consider a course of marital unkindness, with ref- 
erence to the effect it must necessarily produce on the 
life or health of the wife; and if it has been such as to 
affect or injure either, to regard it as true legal cruelty. 
This doctrine seems to have been in the view of Sir H. 
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Jenner Fust, in Dysart vs. Dysart, when he states he"de- 
duces as an inference from what Sir William Scott ruled 
in Evans vs. Evans, that “if austerity of temper, petu- 
lance of manner, rudeness of language, a want of civil 
attention, occasional sallies of passion, do threaten bodily 
harm, they do amount to legal cruelty.” This idea express- 
ed axiomatically would be no less than the assertion of 
this principle. That whatever form marital ill treatment 
assumes, if a continuity of it involves the life or health of 
the wife, it is legal cruelty. The principle of Dysart vs. 
Dysart is not enly important, as being the most recent 
expression of opinion on this subject in a high Ecclesias- 
tical Court, but because the principle on which that cause 
is placed is considered by the Judge as a just and neces- 
sary deduction from those settled by Sir William Scott in 
the earlier cases. 

If these views are well founded, there is noreal differ- 
ence between our opinions on the question of legal cruelty 
and those of the English Canon Law Courts as now un- 
derstood and administered. But were it otherwise, we 
should stili with all becoming deference to these high 
authorities, adhere to our own convictions. In limiting 
our intervention in matrimonial causes, in which cruelty 
is charged, to cases in which life or health are in any way 
involved, we occupy safe and prudent ground. A case 
of this kind would present a different state of things from 
one of matrimonial discord produced by mere acerbity of 
temper, or rigidity of domestic discipline. In such cases 
Courts have most wisely refused to interfere, referring 
the parties to their domestic forums for the adjustment 
of their differences, and recommending to the aggressor 
the improvement of his manners, and to the aggrieved, the 
remedies of decent resistance or prudent conciliation.— 
The discrimination of mere domestic discords, from the 
species of malicious ernelty, on which we have perhaps 
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too long commented, can readily be made by any tribunal 
to whom a trust of such magnitude is confided. 

It was ingeniously argued by the respondent’s counsel, 
that the words “ indignities to the person,” in our statute 
were words equivalent to personal indignities, and that 
therefore acts which could be classed under that category, 
were acts for which a divorce could be granted under our 
law. If this argument is sound, then undoubtedly per- 
sonal insults and reproachful language would be causes 
of divorce, because they rank among the grossest person- 
al indignities. This construction, it will be perceived, 
would introduce into our code as a cause of divorce the 
‘*injures graves” of the code Napoleon: for to this ex- 
actly would the result of such a construction arrive. 

It is quite certain that our law does not, in terms, make 
this one of the causes for the dissolution of the marriage 
bond; and it seems to us clear that no just principle 
would authorize the Courts to do so under the pretext of 
construction. The words “shall offer such indignities 
to her person,” are the equivalents of the offered or 
threatened violence of the English Canon Law, or the 
** sevices” of the Code Napoleon, and do not embrace the 
causes of “ injures graves”—grievous insults. The Eng- 
lish Canon Laws, like our own, have always refused to 
regard mere personal insults as adequate causes for the 
separation of husband and wife; regarding such a doc- 
trine as tending too greatly to relax a social bond, which, 
from before the time of Tacitus, the Saxon Race have 
considered a sacred institution. ‘* When,” says the Ro- 
man historian, speaking of the manners of the German, 
‘‘the bride has fixed her choice, her hopes of matrimony 
are closed for life. With one husband as with one life, 
one mind, one body, every woman is satisfied ; in him her 
happiness is centered ; her desires go no farther ; and the 
principle is not only an affection for her husband’s per- 
son, but a reverence for the marriage state.” 
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The Court have thus noticed all the points by them 
deemed material in the cause. Its future course will be 
that indicated, viz :—trial by jury on the bill and answer. 

Hon. George M. Dallas and J. Cadwalader, Esq., for 
Libellant. Wm. M. Meredith, Esq., and Hon. Rufus 
Choate, of Mass., for Respondent. 


A. W. & J. H. FOSTER, PROPRIETORS OF THE DAILY PITTSBURG 
DISPATCH, vs. CHAMBERS M’KIBBEN, POST-MASTER 
AT PITTSBURG, PA. 


In the District Court of Allegheny County. 


This was a special action on the case, for damages 
arising from the wilful refusal of the defendant to adver- 
tise the ‘list of letters,” in said paper, he knowing it to 
have the largest circulation in said city, as required by 
law. 

Argued, on demurrer, on Saturday, February 3, by 
Hon. Walter Forward and Andrew Barke, Esq., for plain- 
tiffs, and Wilson M’Candless, Esq., for defence. 

The opinion of the Court was delivered by Lowrir, 
Assistant Judge, as follows: 

The purpose of advertising uncalled for letters, is to 
give notice to the persons to whom they are addressed, 
that they may come and get them, and the regulation is 
for their benefit. If it should result in any benefit to the 
publishers of newspapers, this is incidental merely, and 
is not at all within the design of the act. It is provided 
that the advertisements shall be inserted in the newspa- 
per having the largest circulation; but this is for the 
benefit of the receivers of letters, that they may more 
certainly have notice of them; and in no sense as a pa- 
tronage of newspaper publishers, by the general govern- 
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ment, or as a rule for the distribution of such patronage. 
The repeal of the law, requiring advertisements, would 
be no injury to newspaper publishers, though it certainly 
would be to the public. The receivers of letters might 
possibly be injured by a breach of the act, and might 
therefore have a remedy. But surely none but those in- 
tended to be benefitted by the act can claim any benefit 
from it. It was not passed to cure any grievance of 
theirs, and they cannot be aggrieved by its infraction.— 
The duty enjoined is no duty owed to them. They might 
make profit by its performance ; but, they sustain no loss 
by its non-performance. Every man is bound to have 
the deeds of his land recorded; but this is not a duty 
owed to the recorder of deeds, and he can sustain no ac- 
tion for its omission. ‘The cause of action is claimed to 
arise from the statute by implication, but there can be no 
implication of a right of action, on a statute, in any per- 
son, where there is no implication of a benefit intended 
him by the statute. 

And so is the law laid down in the very decisions which 
one would expect to hear cited in such cases :—‘* Where 
an act prohibits or commands the doing of a thing for the 
advantage of any person, such person, if injured by dis- 
obedience to that law, is entitled to an aetion, though the 
statute does not give one’ —19 Vin. Ab. 518, 523, 6 Mod. 
25, Ibid 53, 1 Salk. 19. Or, “where an act prohibits or 
enjoins any thing, the party grieved by a breach of it, 
shall have his action upon the statute’”—2 Inst. 55, 486. 
10 Co. 75, b. 3 Black. 115. 

But here is an official duty depending entirely on a 
statute. In the first instance, I infer, the Post-master is 
left to the largest legal discretion in his decision, and 
may act upon presumptions and reputation, as to the fact. 
But in case of question or dispute, then he shall receive 
evidence and decide the fact. When the fact is decided, 
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the next duty is plain. Until the fact is decided the right 
to the advertising exists in no one. The Post-master 
alone has the power to hear and decide that question. He 
can have no supervisor over him. In the performance of 
that duty he acts as judge, and is responsible to no State 
authority for the manner or result of his judgment. Even 
if done corruptly and maliciously, no common law injury 
arises. It is a breach of an official statutory duty by an 
officer of the general government, involving no invasion 
of common law rights, and is therefore a duty not en- 
forcable here. 

The plaintiffs declare for a breach of duty in refusing 
them the advertising; but they show no right to it.— 
They cannot show it, but by the decision of the Post- 
master, that their paper has the largest circulation. They 
do not aver that he has decided this fact. If he refused 
to decide it, this is the breach of duty which he has com- 
mitted, and hence is the injury, if any. But the declara- 
tion is not for this. He may be compelled to perform 
this duty, and then, the one consequent upon it; but not 
by this court, nor in this form of proceeding. 

It may be that the plaintiffs are entitled to have it de- 
cided that they have the largest circulation, and there- 
fore, that they are entitled to the advertising. But this 
decision leaves that question to the judgment of the de- 
fendant’s proper official superiors. And I do not think 
that the State Courts ought to have any jurisdiction over 
officers of the United States, to enforce such a duty. It 
might be found difficult to obey so many masters. A di- 
rect mandamus to perform this duty, we could not issue ; 
and this is very like to an indirect one. If the statute 
had imposed a penalty for this breach of duty, we could 
have had no jurisdiction—17 Johns. R. 4. So also is the 
law, if the remedy were by indictment. 

Judgment for defendant on the demurrer. 
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COMMONWEALTH vs. WILLIAM BECHTOL. 
In Quarter Sessions of Centre County, August Term, 1848. 
MOTION IN ARREST OF JUDGMENT. 


1. An indictment erroneously entitled “ April Sessions, 1848,” but actually 
found at “ August Sessions, 1848,” charging an offeuce committed in “July, 
1848,” may be amended by the records of the Court. 

2. An indictment under the act of 29th March, 1824, charging that the defend- 
ant “did employ W. F., aud other persons to the jurors unknown, to cut down 
or fell seventy-five pine timber trees, he, the defendant, knowing that the lands 
&c., did not belong to him or to any person by whom he was authorized,” &c., 
is defective. 

3. Such indictment should aver that the trees were actually cut by the per- 
sons employed to do so—should name the owner of the land, or show that he 
was unknown, and should not state the offence disjunctively. 

4. Aujindictment under the act of Ist April, 1840, fur knowingly receiving 
timber, &c., cut contrary to the act of 1824, must allege substantially that the 
offence prohibited by the act of 1824 has been committed, and then charge the 
defendant with knowingly receiving the timber, &c., so cut down and felled. 


The opinion of the Court was delivered by Woopwarp, 
President. 

There are two counts in this indictment. The first was 
framed upon the act of the 29th March, 1824, entitled an 
act to prevent the destruction of timber, &c., (see Pur- 
don’s Digest, 1117,) and the second on the supplement 
to that act passed the Ist of April, 1840. Purdon 1118. 
The indictment was found by the Grand Jury at the Au- 
gust Sessions of 1848. The first count charges the of- 
fence to have been committed on the first day of July, 
1848, and the second count charges the offence therein 
set forth, to have been committed on the fifth day of July, 
1848, but the indictment at the head of it, is entitled 
« April Sessions, A. D. 1848,” and it is now urged, after 
conviction in arrest of judgment, that the offences are 
laid to have been committed since the indictment was 
found. This objection cannot prevail. The caption is 
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no part of the indictment itself,—it is only a copy of the 
style of the court at which the indictment was found.— 
Chitty’s Criminal Law, p. 326. And it becomes material 
only on removal of the record by certiorari into the Su- 
preme Court, where it would be amendable according to 
the facts appearing of record in this Court. Addison R. 
174-80. The offences being charged in the body of the 
indictment on days before, according to our records, the 
bill was found, there is no ground furnished by the erro- 
neous date of the caption for arresting the judgment. 
Other objections to this indictment have been taken, 
however, which seem to be better founded. The first 
count charges that William Bechtol, the defendant, “ did 
employ William Fye, and other persons to the jurors 
aforesaid unknown, to cut down or fell seventy-five pine 
timber trees, he the said William Bechtol then and there 
well knowing the lands on which the said trees were 
growing did not belong to him or to any person by whom 
he was authorized, contrary to the form of the act,” &c. 
It is not alleged that either Bechtol or Fye did cut down 
or fell the trees, but only that Bechtol “ employed” Fye to 
cut them. This is the precise offence charged, and the 
whole of it. It might possibly be inferred from the 
phrase, that Fye had cut down the trees at the instance 
of Bechtol, but in indictments the corpus delicti is not to 
be left to possible inferences—it is to be plainly and di- 
rectly charged. But it is insisted that the charge is laid 
in the very words of the act of Assembly, and that the 
offence consists in employing a person to commit the mis- 
demeanor, whether he commit it or not. The act is en- 
titled an act to prevent the destruction of timber. It 
enacts ‘that if any person or persons shall eut down or 
fell or employ any person or persons to cut down or fell 
any timber tree or trees, knowing the same to be growing 
upon the lands of another person, without the consent of 
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the owner or owners thereof, the person or persons so 
cutting or causing the same to be cut by any other per- 
son or persons, every such person so offending shall be 
deemed guilty of and may be presented for a misdemean- 
or.” ‘So offending’—how? What is the offence ? Why, 
clearly the cutting down another man’s timber trees or 
causing them to be cut down. This was the offence crea- 
ted by the statute. The destruction and stealing of tim- 
ber were intended to be prevented by the Legislature, 
and they meant to make the man as guilty of a misde- 
meanor who employed another to take it, as he who took 
ithimself. But there must be a cutting down to complete 
the statutory offence. It was not a conspiracy to eut 
another man’s timber trees that the Legislature meant to 
punish, but the actual cutting. 

The construction contended for on the part of the 
Commonwealth, would give the statute more scope than 
it has ever been supposed to have. If a contract between 
two men, never executed, to cut timber trees, be within 
the statute, it is indeed a most comprehensive penal law, 
but that such a contract is not, is sufficiently clear from 
the title of the act, and the first section, whilst the third 
section, which makes the trespasser liable to the owner 
for ‘double the value of such tree or trees so cut down 
or felled,” demonstrates that the offence to be punished 
consists in cutting down the trees, rather than in the 
agreement to cut them. There is, therefore, no charge of 
the statutory offence in the first count of this indictment. 

The second count charges that Bechtol ‘“ did purchase 
or receive a large quantity of shingles, to wit: (ten thou- 
sand shingles,) and other timber, to wit: (shingle bolts, 
and shingle cuts, sufficient to make ten thousand shingles,) 
he the said William Bechtol then and there well knowing 
that the said shingles and other timber so as aforesaid 
described, had been cut or removed from the lands of 
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another person, without the consent of the owner or own- 
ers thereof, contrary to the form of the act of Assembly” 
&c. The act of the Ist April, 1840, under which this 
count of the indictment is prosecuted, is supplementary to 
the act of 29th March, 1824, and provides that ‘all and 
singular the penalties and provisions of the three first 
sections of the act (of 1824,) shall be and they are here- 
by made applicable to any person or persons who shall 
purchase or receive any timber tree or trees, knowing 
the same to have been cut or removed from the lands of 
another person, without the consent of the owner or 
owners thereof, or who shall purchase or receive any 
plank, boards, staves, shingles or other lumber made 
from such timber tree or trees, so as aforesaid cut or re- 
moved, knowing the same to have been so made.” This 
count is defective in many respects, and not such as will 
justify us in entering up judgment on the verdict. In the 
first place, I suppose it to be necessary, in a count or in- 
dictment founded on the act of 1840, to allege substan- 
tially, the offence to have been committed, which is 
prohibited by the act of 1824, and then to charge the de- 
fendant with purchasing and receiving the timber or lum- 
ber made from the trees so cut down and felled. An 
indictment for receiving stolen goods always alleges a 
larceny. It charges that the defendant feloniously and 
fraudulently did have and receive goods then lately be- 
fore feloniously stolen, taken and carried away, the said 
defendant then and there knowing the said goods to have 
been feloniously stolen and carried away. So here, the 
indictment should allege the cutting or felling of timber 
trees growing on the land of other persons, than those 
cutting or causing them to be cut, and then charge the 
receiving of them, or the lumber or shingles made from 
them, knowing them to have been so cut and felled. The 
VoL. vi1.—No, 25. 
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act of 1849 is supplementary to that of 1824, and was 
intended to visit the penalties of the latter act on the 
small trader who is usually found in the neighborhood of 
‘timber stealers,” ready to become the dnnocent receiver 
of the ill acquired gains of the more enterprising maraud- 
er,—and, to justify such a visitation, it is necessary to 
allege that the offence for which those penalties are pro- 
vided, has been committed, and that, knowing this, he has 
received the plunder. We have already seen that the 
first count fails to charge the offence created by the 
statute of 1824, and the second is equally deficient. The 
scienter alleged in the second count is not an allegation 
of the fact, but of the knowledge of the fact. The fact 
itself, to wit, the cutting down of timber trees, is not 
charged in either count. And it is a general rule, says 
Mr. Chitty, that where the act is not in itself necessarily 
unlawful, but becomes so by its peculiar circumstances 
and relations, all the matters must be set forth in which 
its illegality consists. Chitty’s Crim. Law, vol. 1 p. 229. 

In the next place it isa general rule in indictments, 
that the name of the owner or person injured should be 
mentioned. Mr. Chitty says it is absolutely necessary to 
insert it where itis known, p. 213. If indictments for 
timber cutting are to conform to the general rule, it would 
seem to be necessary to name the owner of the land on 
which the timber trees were cut, and if not known, it 
could be alleged as it is in indictments for larceny, where 
the ownership of the goods is unknown. The notion that 
the name of the owner of the lands need not be inserted 
in the indictment, sprung from the 11th section of the 
act of the 8th April, 1833, (see Purdon’s Digest, p. 701,) 
where it is provided that it “ shall be sufficient to convict 
the offender (ander the act of 1824,) that he knew the 
lands on which the said tree or trees were growing did 
not belong to him, or to any person by whom he was au- 

















CENTRE QUARTER SESSIONS, 419 


thorized.” Difficulties had been experienced in bringing 
home to defendants a knowledge of the ownership of the 
Jands on which they trespassed, and hence the rule of evi- 
dence as prescribed by the act of 1833. But it isa rule 
of evidence only—not of indictments. I am not prepared 
to say that an indictment under the act of 1824, would be 
fatally defective for want of an allegation of the owner- 
ship of the land; but where it is well known, as it was in 
this case, it ought to be inserted, and then the act of 
1833 will excuse the want of proof that defendant knew 
it. But if it should be thought that the act of 1833 
changes the form of indictments under the act of 1824, it 
does not affect indictments or counts under the act of 
1840, and it is upon this act the second count of this in- 
dictment stands. Here, then, to indictments upon the 
act of 1840, the common law rule in regard to the name 
of the party injured would seem to apply, and if applica- 
ble, this count is defective in its silence on this point. 

In one other point this count.is defective. ‘ Another 
general rule relative to the mode of stating the offence is, 
that it must not be stated in the disjunctive, so as to leave 
it uncertain what is really intended to be relied on as the 
accusation. Chitty’s C. L. 236. And where a statute on 
which an indictment is founded enumerates the offences, 
or the intent necessary to constitute such offences dis- 
junctively, the indictment must charge them conjunctively, 
as where the statute against unlawful shooting in Vir- 
ginia, &c., affixes a penalty when the act is done with 
intent to maim, disfigure, disable or kill, the indictment 
should charge the intent conjunctively. See Wharton’s 
Crim. Law, p. 81. This must be regarded as a modifica- 
tion of the well settled general rule that in indictments 
for an offence created by statute, it is sufficient to de- 
scribe the offence in the words of the statute. The words 
of the statute may safely enough be followed; but if 
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words descriptive of the offence are disjunctively connee- 
ted in the statute, they should be conjunctively united 
in the indictment. In a word, the “or” of the statute 
should be changed to the “ aad” of the indictment. In 
disregard of this rule, Bechtol is charged in the count 
under consideration with ‘ purchasing or receiving” tim- 
ber and shingles which had been “cut or removed” from 
the lands of others. 

[t is possible that criticisms so minute as these ought 
not to prevail to the arresting of judgment in a ease of 
misdemeanor for cutting timber trees, and I should be 
less inclined to give them effect if there was the substance 
of the statutory offence contained in this count. If it al- 
leged a cutting and removing of timber trees from the 
land of Mr. Gratz by Fye, and others unknown, and that 
Bechtol purchased and received the same, knowing them 
to have been so cut and removed, it would be a good in- 
dictment. It would be an easy matter to overlook infor- 
malities in the pursuit ef substantial justice ; but here 
the substance of the offence is not charged, and we cannot 
therefore impose the preseribed penalty. 

The jadgment is arrested. 

Petriken & Curtin for Commonwealth. Burnside for 
defendant. 


Supreme Court of Ceunessee~-At Wnoxville. 
SEPTEMBER TERM, 1848. 


Reported for the Knoxville Tribune, by O. P. Temple and 
R. H. Armstrong, Esqrs. 


JAMES KELLY v. JAMES CRAIG. 


This was an action of slander commenced in Greene 
county. The slanderous words as charged were, in sub- 
stance, that Craig had charged Kelly with stealing six 
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hundred dollars of his money while they were in the 
State of Alabama together. The jury found a verdict in 
favor of Craig, the defendant. 

Tur.ey, J., delivered the opinion. 

Judgment is sought to be arrested on the ground that 
the verdict is contradictory and inconsistent. There is, 
it is true, an apparent inconsistency in the verdict, but it 
is not such an inconsistency as vitiates it. It arises out 
of the double pleading allowed by our statute ; under 
which the defendant pleaded :—1. That he was not guil- 
ty of speaking the slanderous words. 2. That he was 
not guilty of speaking them within six months. 3. That 
he was justified in speaking them. Upon all these pleas 
there were issues, and the jury found them all for the de- 
fendant. Now, the finding of either of the issues for the 
defendant, would have warranted a judgment for him, 
and shall the finding of all of them for him, place him in 
a worse condfion than if one had been found for him, and 
the others against him? Surely not. If the jury had found 
a part in favor of the defendant, which could not stand in 
connection with a part fouhd for the plaintiff, or if they 
had found two facts contradictory to each other, then the 
verdict would be inconsistent and a nullity, because there 
would be nothing upon which judgment could be given. 
But such is not this case, for though it be true, in accu- 
rate expression, that words which have not been spoken, 
cannot be said to have been truly spoken ; yet it is equal- 
ly true, that it may be said that words which have not 
been spoken, if they had been would have been truly 
spoken. This is the light in which this finding is to be 
understood. The defendant relies upon the defence that 
he never spoke the words, but for greater precaution ex- 
tends his ground so as to embrace his case, provided he 
had spoken them, and they were true. The plaintiff re- 
plies, you did speak them, and they are not true. The 














422 SUPREME COURT OF OHIO. 


defendant proves that he did not speak them, and that 
they are true if he had spoken them, and the jury so find. 
This is no contradictory verdict. 

If the judgment were arrested and anew trial awarded, 
upon what issue would it be had? Neither of the incon- 
sistent pleas, not guilty and justification, ean be stricken 
out; and both must be submitted again to a jury, who 
may find as before. The proof would warrant it, and 
there is no way of preventing such a finding, The fact 
that two such inconsistent pleas may be submitted to a 
jury at the same time, warrants a verdict upon both of 
them, and prohibits an arrest of judgment therefor, 

Judgment of the circuit court affirmed, 


Supreme Court of Oijo. 


Reported by H, Griswold. 


DeceMBER 27th, 1848. 

Luke Thayer v. James Brooks.—Error. Ashtabula.— 
Birchard, C. J., held: 1. That suit may be maintained in 
Ohio, to recover damages for an injury to property in 
Ohio, occasioned by the diversion of water, though the 
act which occasioned the diversion may have been com- 
mitted in Pennsylvania. 2. That the rule of damages in 
an action for a nuisance, is the injury actually sustained. 
3. Whether an action will lie for draining a swamp, for 
the purpose of cultivation, and thereby diminishing the 
volume of water which had previously run past, and sup- 
plied a mill with water: quere. 


DecEMBER 28, 1848. 
Francis Henry, et. al. v. The Vermillion & Ashland Rail 
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Road Company.—Wuron. Avery, J., held: 1. Thata bill 
in Chancery in the form of a creditor’s bill will lie against 
the stockholders of an incorporated company to subject 
unpaid subscriptions of stock. 2. That the stockholders 
may be proceeded against in this way, though they omit- 
ted to pay at the time of subscription the five per cent. 
required by the charter. 3. That an agreement attempt- 
ing to secure to any stockholder the privilege of paying 
up subscriptions in store geods or otherwise, except in 
money, will be treated as a fraud upon other stockhold- 
ers, and payment in money enforced. 

James Frazer v. John Fulcher.—Certiorari. Washing- 
ton. Hitchcock, J., held: That a man sentenced to im- 
prisonment for life, in punishment for a crime, is not 
civilly dead, and letters of administrat‘on cannot be 
granted on his estate. Judgment reversed. 

Alexander M’ Laughlin v. John Russeli. Error. Colum- 
biana. Birehard, C.J., held: 1. That where a person has 
admitted that he was the author of a libel in a certain 
newspaper, any other newspaper of the same impression 
may be read to the jury, and is not secondary evidence. 
2. That in actions of libel, witnesses who know the par- 
ties and circumstances, may be called to state their opin- 
ion and judgment, as to the person intended, where the 
libel is ambiguous. Judgment affirmed. 
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Supreme Court of Pennsylvania, Eastern District, Phila. 


ABSTRACTS OF DECISIONS. 


JANUARY 22, 1849. 

The transfer of a ship, before delivery of the cargo, passes the right to 
sue for the freight, and the law implies a promise to pay by the consignee 
receiving the goods. Pelayov. For. 

Where one of the executors settled a separate account prior to the act 
of 1834, showing a balance in his hands. the next of kin may sue for his 
share of the undisposed surplus, since that act, though the co-executor 
was then living. Richardson v. Richardson. 

A settlement in the Orphans’ Court of a distribution account is not ne- 
cessary before the common law action can be maintained, nor is a dis- 
charge from a citation to settle such an account a bar to the action. Jb. 

In such action there being no account of the disposition of the funds, or 
proof as tothe receipt of interest, the Court directed the jury to charge 
interest on the balance of the administration account up to the time when 
the first legacy was due. After deducting that, to charge interest up to 
the maturity of the second legacy and so on, and the judgment was af- 
firmed, (the legacies in this case always exceeded the amount of the in- 
terest.) Jb. 

Where an administration account was settled in 1818, an action by next 
of kin brought in 1844, is not barred by lapse of time, where all the lega- 
cies were not paid or payable until 1827, J, 


JAN. 26. 

The party by whose orders a house is erected is the first builder, and 
liable for the value of the party wall, although the house was erected un- 
der a contract for a gross sum ‘including party walls” and which had 
been paid. Davids v. Harris. 

An execution issued by a justice and returned levied, but not sold for 
want of time ; an alias stayed and a pluries issued nine years afterwards 
returned no goods, is evidence for defendant of payment of the debt. 1b. 

The right to compensation for a party wall is personal to the first build- 
er; hence where a house was erected on land conveyed to husband and 
wife, and the heirs of the wife, the husband and his creditors are entitled 
to the compensation. Jb. 

By proceediug before arbitrators an objection to the illegality of their 
appointment is waived even if there was an express agreement there 
should be no waiver. Christman v. Moran. 
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The rule in Walton v. Shelly does not apply where the note or bill is 
not sued on. Hence in an action to recover from a prior endorser the 
amount advanced to take up the bill, the drawer and acceptor are not in- 
competent under the policy of the law to prove that the bill was endors- 
ed for the accommodation of the party making such advance. Wright v. 
Fuefitt. 

Where funds are deposited for a special purpose, with notice to the re- 
ceiver, he cannot refuse to apply them to the object for which they were 
deposited, on the ground that a debt is due him by the depositor. Bank 
of U. S. v. Macalester, 

The State of Illinois created two separate funds for internal improve- 
ments; the one for general purposes, the other for the construction of a 
particular canal. The canal was under the superintendance of the Ca- 
nal Commissioners, and a Joan was authorized and negotiated on bonds 
bearing interest, payable at A. B. and P. The funds of the canal com- 
missioners were deposited with the B. U.S. at P. The fund commis- 
sioners of Illinois also opened an account which was overdrawn. Held, 
that the B. U.S., having notice of the creation and issue of such bonds, 
coupons entitling to receive the interest to accrue thereon at the B. U. 8. 
and receiving on deposit funds sufficient to pay such coupons, under an 
agreement to pay them, could not refuse payment on the ground of a debt 
due by the State on the fund commissioners’ account. Jb. 

Assumpsit against a depositor for the amount of an over-draft, is a waiv- 
er of the tort, and subject to the general right of set off. Jb. 

The holder of coupons payable to bearer, may maintain an action 
thereon against the party bound to pay such coupons, or use them as a 
set off against him, there being no proof that they were unlawfully ob- 
tained. Ib. 

Jan. 29. 

A. having purchased the right of a vendee, under articles, erected fix- 
tures on the land which he afterwards sold to B. to whom he also trans- 
ferred his interest in the land by parol. B. cannot set up as defence to 
a claim for the price of the fixtures, a judgment against A’s vendor which 
was entered after possession taken by A, under his agreement, which 
judgment was known to B. at the time of his purchase of the fixtures, for 
lst., it was no lien because the interest had then been transferred to A., 
and ifa lien, B. might have severed before execution ; and 2nd, he bar- 
gained for the‘ fixtures as personalty with knowledge of the existence of 
the judgment. Ross’ Anpeal. 

Under the act of 1843, (to prevent preferences in assignments,) non 
releasing’ creditors are} not entitled to dividends under an assignment in 
trust for such creditors as shall release. Lea’s Appeal. 
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Jan. 31. 

On an appeal taken from a decree of the Orphans’ Court, dismissing an 
executor tor waste and mismanagement of the estate, that Court may re- 
quire security from the appellant, not only that he will prosecute his appeal 
with effect and pay costs, but for the faithful performance of his duties 
pending the appeal—which operates as a supercedeas. The amount of 
the security is in the discretion of the Court. Com. v. The Judges of the 
Orphans’ Court of Piiladelphia, 

Fes. 2. 

A promise of a reward to a constable for arresting a criminal under a 
warrant which he is bound by law to execute, is without consideration.— 
Smith v. Whildin. 

The death of the person elected to fill the office of clerk of the Or- 
phan’s Court, before he has qualified himself according to law, does not 
create a vacancy in the office, which the Governor may fill by appoint- 
ment—but the incumbent who is authorized to hold the office until his 
successor is duly qualified holds over. Com'th er. rel. v. Hanley. 

Under the general issue without notice of the special matter, deft. may 
prove that the work was done in an unworkinanlike and insufficient man- 
ner. Gaw v. Wolcott. 

An order to pay when in funds, drawn by consignor or his consignee, 
in favor of a third person, with the name of the consignee written on the 
face of the order, coupled with evidence from which a promise to pay can 
be deduced, entitles the payee to sue the drawee. (illespie v Mather. 

But such promise is to be construed according to the writing, and heace 
where the drawer was previously indebted to the drawee, and the latter 
had accepted bills drawn by the former, prior to the acceptance of the 
order, he can deduct such debts and liabilities from the funds applicable 
tothe order. Jb. 

The record of an action by the payee against the drawer of a bill, which 
avers that on presentment the drawee answered there were no funds in 
his hands, and that the bill was protested, does not estopp the payee from 
averring in an action against the drawee that there were funds in his 
hands to pay the order. Jb. 

The register having grauted letters of administration of the estate of a 
feme covert to a stranger, the register at the instance of the husband re- 
voked them and granted letters to the husband; on appeal the register's 
court revoked the letters to the husband; on appeal, the S. C. reversed 
the decree of the court, and affirmed the decree of the register—Rogers, 
J., saying the act is imperative and the title to the property will be subse- 
quently determined. It was said in this case that the property was not a 
separate use. Brittain'’s Appeal. 
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Fes. 6. 

A tenant from quarter to quarter, who has held over, is not bound to 
give notice of his intention to quit at the end of the current quarter.— 
Cooke v. Nielson. 

Fes. 7. 

Though the objects of a charity are uncertain, a devise will not fail for 
want of a trustee capable of taking, if a discretionary power is vested any 
where. And such power may be vested in an unincorporated religious 
society. Pickering v. Stratwell. 

A devise of real and personal estate to the monthly meeting of Friends 
of Philadelphia, for the Northern District, (being an unincorporated reli- 
gious association,) to be applied as a fund for the distribution of good books 
among poor people in the back part of Pennsylvania, or to the support of 
an institution or free school in or near Philadelphia; established against 
the heirs and representatives of testator on a bill filed by certain members 
ofthe meeting on behalf of themselves and other members. Jb. 

Fes. 8. 

An order to quash a for: att: is not the subject of a writ of error, for 
the affidavits on which the order is made are not part of the record, and 
in the absence of error apparent on the record,and where an order is 
made on extrinsic evidence, the presumption is in a Court of Error, that 
all things were rightly done. Brown v. Ridgway. 

Fes. 9. 

A. conveyed lands to a trustee in trust to apply the rents and profits to 
the interest accruing on certain incumbrances, and the residue of said in- 
come to A. for life, and in case he should leave a widow that the trustee 
out of the said balance or net revenue income and proceeds of the said 
yearly rents, pay said widewan annuity of $1000 yearly during widow- 
hood, which should be in lieu of dower, &c., and the residue of said rents 
and profits to third persons. A. died and the rents and profits during cer- 
tain years were insufficient to pay the interest on the incumbrances and 
the annuity. The widow is entitled to the arrearages out of the rents ac- 
ecruing during subsequent years. Rudolph's Appeal. 

In an action against the county for the destruction of property by a 
mob, the plaintiff may prove his ownership and the value of wearing ap- 
parel destroyed, but he is incompetent to prove the destruction of house- 
hold furniture, &c. County v. Leidy. 

The objection taken being general, he was rightly admitted if compe- 
tent for any purpose. Ib. 


Fes. 12. 


Devise of a house to my wife for life, the remainder of my property to 
my wife, one part to each child, one part to my mother-in-law to live ia 
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the house with my wife and children, or if she prefers it to receive in 
lieu thereof $200. The widow by the acceptance of the devise becomes 
contingently liable for the charge, and her estate is thereby enlarged into 
afee simple. There being personal estate on which the bequest of the 
remainder can operate. Coane v. Parmentier. 

Defendant objected to plaintiff being selected as arbitrator, saying “ he 
is not an honest man :”’ Held not actionable, for it was not spoken of him 
in his trade, nor as an arbitrator, for he never was chosen. Wright v. 
Ewing. 

Fer. 16. 

Where books are produced at the trial under an order, under the act 
of Assembly, and the Court grant leave to the party applying for the 
production to inspect them during an adjournment of the Court, the in- 
jury is collateral to the cause and irremediable; hence, this Court will 
not reverse on that account. Beals v. Lee. 

Under the pleas of non assumpsit or of payment, the defendant with- 
out notice of special matter may show that the plaintiff has credited him 
in his account for goods sold to plaintiff, thereby balancing the account. 
Ib. 

Money had and received will not lie for the value of goods sold which 
were to be paid for in merchandize. 1b. 

An executed contract by a merchant fur the purchase of goods before 
the day from which the inquest finds him to have been non compos, can- 
not be avoided by proof of insanity at the time of the purchase, unless 
there has beena fraud committed on him by the vendor, or he has knowl- 
edge of his condition. Jb. 

Plaintiff having obtained a judgment before an Alderman, appealed to 
the C. P. and then discontinued the appeal. No action lies on the judg- 
ment before the Alderman for the discontinuance in such case is a dis- 
claimer. Felton v. Weyman. 

Fes. 19. 

Testator bequeathed an annuity to his executors to be paid to the wi- 
dow of his deceased son during all the term of her natural life, if she so 
Jong remain his widow and unmarried, with a general devise over of the 
residue of his estate—the devise over being a condition in restraint of 
marriage is absolute and the condition void. Hoopes v. Dundas. 

A limitation over on marriage of the devisee is valid. Jb. 

A tenant who has quit possession and received notice to give security 
for the rent within five days, must tender such security before the pro- 
ceedings are commenced before the justices under the act of 1825; a 
tender afterwards is immaterial. Ward v. Wandell. 

“ Unless the conditions of the act relating to limited partoerships are 
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strictly complied with, the partners are generally liable. Hence, where 
such a partnership was formed, consisting of the general and one special 
partner, and the firm name was a company, the special partner is gener- 
ally liable. Andrews v. Schott. 


Where a third person enters the firm as a general partner, the special 
partnership is dissolved, and if there be a renewal and not a new cash 
payu-ent by the former, and continuing special partner, but the cash paid 
into the former special partnership remains with the new firm and con- 
stitutes the cash paid into the new firm by the special partner, he be- 
comes a general partner of the renewed firm. Jb. 


ln such cases knowledge by creditors of the existence of the special 
partnership agreement at the time the contracts are made, does not dis- 
charge the special partner from his general liability. Ib. 


An allegation of such knowledge in the creditors, and that they trusted 
to the credit of the firm and general partners, and not to the special part- 
ner, in an affidavit of defence, does not amount to an averment of a spe- 
cial contract which will discharge the special partner from a general 
liability to such creditors. Jb. 


Fes. 19. 

Testator devised to his son H. for life remainder to his issue, and if he 
died without issue to his seventeen grand children, or such of them as 
should be living at the death of his son, and the issue of such as were 
then dead, be then gave specific property to or in trust for each of his 
said grand children, and declared that if either of them died before him 
orin their minority and without issue, their share of testator’s estate 
should go to the brothers and sisters of such decedent named in his will, 
and that such of his real estate as should become the property of his grand 
daughters, should be held in trust for them by trustees thereinafter 
named. By a codicil reciting the devise to his son IH. and \his death he de- 
clared that the said estates should go to the survivors of the seventeen 
grand children, their heirs and assigns, the same as if H. had outlived 
him and died without issue. One of the grand children named in the 
devise, even after the death of H. died after the date of the codicil in the 
life time of testator without issue, leaving collateral heirs: Held that the 
estates devised to H. for life, passed under the will and codicil to the 
grand children living at testator’s death,—2d, that the shares of the grand 
daughters were vested in the trustees appointed for them by testator in 
the body of his will. Goddard v. Goddard. 
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The Case of James Sullivan.—It seems that Sullivan, 
the vanquished prize-fighter, is in danger of imprison- 
ment undera former conviction of manslaughter for which 
he was under sentence, in the Penitentiary in New York, 
when Gov. Bouck granted him a pardon in 1843, on con- 
dition inéer alia, that he “ will not engage in any prize- 
fight, so called, during his natural life; and in the event 
of his not complying with the said conditions, or either 
of them, then this pardon shall cease and be inoperative, 
and the said James Sullivan shall be arrested and impris- 
oned according to his sentence.” In England, the King 
may pardon on condition, and in this country the Presi- 
dent has the same power, 7 Bacon 412, 7 Peter.’ Rep. 
161; opinions of Atty. Genl., vol. 1, 250, vol. 2, 1034. So 
in Pennsylvania, 8 W. & 8.197, and in New York, 2 Caines 
57; in the latter State, the question was largely discus- 
sed in the People v. Potter, N. Y. Legal Obs. May 1846, 
p- 177, 1 Kent 223, note. The pardon of Sullivan was 
granted under the old constitution. In the constitution of 
1846 the power is expressly given to the Governor to 
‘‘ grant reprieves, commutations and pardons after con- 
viction for all offences except treason, and cases of im- 
peachment, upon such conditions, and with such restric- 
tions and limitations as he may think proper, subject to 
such regulation as may be provided by law relative to the 
manner of applying for pardons.” An idea is entertain- 
ed, by some, that the condition only restrains the recipi- 
ent of the pardon from prize-fighting within the limits of 
the State of New York! 


Thomas Hyer’s Case.—We perceive, by the report of a 
decision of Judge Parsons, that the victor in the late dis- 
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graceful prize-fight has been arrested in Philadelphia and 
surrendered to the authorities of Maryland, as a fugitive 
from justice. It seems that the ancient form of Gover- 
nor’s warrant, although heretofore held to be insufficient 
by reason of its not showing the case to be within the act 
of Congress, is still in use. Judge Parsons very proper- 
ly pursued the same course in relation to it that was 
adopted in the case of Henry Thomas, who was surren- 
dered to the authorities of Ohio, and executed for the 
murder of Frederick Edwards, in Ross county, Ohio. In 
cases of this kind the Governor has no authority, merely 
as Governor. In that capacity the Courts being co-ordi- 
nate branches of government, are not bound to obey his 
mandate. Per Bell, President, 2 Pa. Law Journal 150.— 
But the Governor may be regarded as an agent of the 
General Government, quo ad hoc, deriving his authority 
from the act of Congress, and to entitle his warrant to 
obedience, under the paramount authority of the act of 
Congress, it should show that the pre-requisites of the 
act have been complied with, or should be accompanied 
with the necessary proof by affidavit duly certified, or 
by a copy of an indictment found, showing that the per- 
son arreste | has been charged with crime, &c. See case 
of Henry Taomas, Lewis’ Crim. Law, 262. 


filiscellaneons Notices. 


A letter, received from the Judge reported to have made the decision 
referred to in a late, number p. 323, authorises us to say that he has 
been misunderstood, and that no such decision was made by him. 

An interesting decision reported to have been made by Judge Knox, in 
& prosecution under the seduction law of 1843, is received. To guard 
against misapprehending the points decided, the President Judge is re- 
quested to favor us with Lis own report of the case. 
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The Rhode Island case, as it has been called, has been disposed of in 
the Supreme Court of the United States without involving an inquiry into 
the original question between the Dorr Constitution and the Old Charter 
That question it was held was a political question which must be settled 
by political tribunals and when so settled, it was the duty of the Court 
to take the decision of these tribunals for their guide. It was also held 
that in this case, the political authorities having decided in favor of the 
Old Charter, the Court must sustain it. 


t[# The interesting opinion of Judge Kine, in the celebrated case of 
Butler v. Butler, has crowded out many other articles intended for this 
number, among which are notices of the following new and valuable pub- 
lications :— 

4 Denio’s Reports of the Supreme Court of New York, published by 
Gould, Banks & Co., N. Y. 

1 Sanford’s Reports of the Superior Court of the City of New York, 
by Banks, Gould & Co., N. Y. 

14 Vol. New Library of Law and Equity, by M’Kinley & Lescure, 
Harrisburg. 

1st volume of the Annual United States Digest, by Little & Brown, 
Boston. 


Reports or Casrs argued and determined in the English Court of 
Chancery, with Notes and References to both English and American 
Decisions. By John A. Dunlap, Counsellor at Law. Vol. XXX.— 
Containing Hare’s Chancery Reports, vol. 4, 1844, 1845, 1846—7, 8 and 
9, Victoria. New York: Published by Banks, Gould & Co., Law 
Book sellers, No. 144 Nassau Street; and by Gould, Banks & Gould, 
No. 104 State Street, Albany. 1847. 

This book is similar to those of this series that hav gone before it. It 
ts a reprint of an excellent English Chancery Volume, containing the de- 
cisions of some of the very best Equity lawyers of modern times. Lord 
Lyndhurst, Lord Langdale, Sir Lancelot Shadwell, Sir Knight Bruce, and 
Sir James Wigram. It coversa period of time from Easter Term 1844 
to Easter Term 1846. The cases themselves are valuable and important, 
and the decisions are well considered and carefully reported. The notes 
of Mr. Dunlap give additional value to the American repritt. 





